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argae (srfret) a1et 9nfRa 
Passed by Shri Akhilesh Kumar, Commissioner (Appeals) 

Arising out of Order-in-Original No. CGST-VI/Ref-31 / APML/DC/DRS/2020-21 
dated 18.12.2020 passed by the Deputy Commissioner, Central GST, Division-VI, 
Ahmedabad South Commissionerate. 

3lYlc1cbcil cpl'~~ -qm Name & Address of the Appellant 

M/s Adani Power (Mundra) Ltd., 
Adani Corporate House, Shantigram, 
Vaishnodevi Circle, S.G.Highway, 
Ahmedabad-382421. 

ails aft get arflet oner et artials srqra oar # at as s sneer d fa 
<1~~ ~ ~ ~ x=,a,i:r ~ cB1' ~ <TT ~a,ur ~ ~ cfix tfcbcTT % I 

Any person aggrieved by this Order-In-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the following 

0 way: 

'+fffil t1xcblx cBT ~a,ur ~ 

Revision application to Government of India : 

(1) ~ '3011~.-J ~ ~' 1994 cB1' tlRT 3-Tcffi ~ ~ ~ '1l11c1T ~ 6fR if 
~ 'cITTT cB1' '\j""q-'cITTT ~ ~Q:f+, q•Fgcb ~ ~ ~a,ur ~ 3l't:TA" ~, 1TITTf xixcblx, 
fctrn li?llc1<.1, m fcrwr, "ETT~ ~, ~ ~ ~, ~ 'li'Pf, ~ ~: 110001 cB1' cB1' 
oft ufeg ] 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, 
Parliament Street, New Delhi .110 001 ·under Section 35EE of the CEA 1944 in respect of the 
following case, governed by first proviso to sub-section (1) of Section-35 ibid : 

(ii) ~ lilc'f cB1' 57F1 ~ ~ if ~ ~ 'ITTGi' cblx-8li.?i ~ fcR:fr 'li0-sllllx <TT ~ ~ 
if ur f@set rs+it ? qu? +res,it +f rot et oid gg 4pf if ur f@weft rverit at rvert + 
Tlffi cl5 fiRrT cblx-8ll~ B <TT fcR:fr 'li0"51lllx if m ~ cB1' ~ ~ cTTxR ~ 1TT I 

ii In case of any loss of goods where the loss occur in transit from a factory to a 
. ·house or to another factory or from one warehouse to another during the course of 

ssing of the goods in a warehouse. or in storage whether in a factory or in a warehouse. 
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(q5) 'lfficf cfi ~ ~ ~ <TT ~ ~ A<1fRla l=!IB '1x <TT l=!IB cfi Pc1A,ifo1 ~ ~ ~ ~ l=!IB -qx ~ 
~ cfi ~ cfi ~ ~ "GIT 'lfficf cfi ~ ~ ~ <TT ~ ~ A;qfRJa ~ I 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside India of 
on excisable material used in the manufacture of the goods which are exported to any country 
or territory outside India. 

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

~ ~ cB'r ~ ~ cfi :fTT1R cfi ~ "GIT ~ me 1lR1 cB'r ~ ~ GITT ~ ~ i:ilT ~ tlRT 
~ ~ cfi ~ ~. ~ cfi GRT ~ err "fr'm '1x <TT me; ~ fcmf ~ (~.2) 1998 tlRT 109 

a1NI fgaa fog g el 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final, products 
under the provisions of this Act or the Rules made there under and such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) 
Act, 1998. 

(t) a-flu sure+ sos (srflet) fr+ael, 2001 at fr+ 9 siaf ff+fde qa item gy-a # et fii , 
~ ~ cfi >ITT'l" ~ ~ ~ ~ TIA' l=ITT, cfi 'lffm ~-~ ~ ~ ~ cB'r en-en ~ cfi 
wet efe order feat nit nfgg] sud ier erat g. T qeusff as sia+fa ri 3s--s if fuffRa S1 d 
:fTT1R cfi ~ cfi "ffiQl itJITT-6 'cfTRFl cB1 >ITT'l" 'lfr ~ ~ I 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, 
under Major Head of Account. 

(2) ~ ~ cfi "ffiQl wTI ~ w1f ~ ~ ~ ·m ~ cp1'f 'ITT at oua 200/ - ~ :fTT1R cB1 ~ 
3ITT wTI ~ ~ ~ ~ ~ ~ 'ITT 'ITT 1000 /- cB1 i:#m ~ cB1 ~ I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved 
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees 
One Lac. 

0 

ftnt seers, -flu suet sro vd wharax srdtllet urutf©rest as f srdte 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal: 0 

Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act, 
1994 an appeal lies to:- 

() uavfifut vfR&Be 2 () a +f aaig argue d srenrat al arftet, srdteit as +yet if fr goo, ad-ele 
euieT gt pi hara srflflet uruif®raw (fRrsee) at vf@y+ elsflet ff3ai, srs+rare # 2° 
1Jell, ag177fl 4qT ,fugal ,fHg,3gHdIaI&-ssoooe 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2° floor, Bahumali Bhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 
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(2) 

(3) 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed 
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­ 
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of 
any nominate public sector bank of the place where the bench of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

fe st sneer ag + anevif at +sat slat ? at elaw yet sitar as ferg f qi 9qai 
'341cm ~ ~ TTPm '3'lFTT ~ ~ cf2:ZT cfi 6TTI ~ ~ ~ ~ qcft cf5l<l ~ ffi cfi ~ <1~~ 
~ ~ cB1" ~ 3Jlfrc;r <TT ~ fficpR cB1" ~ ~ ~ v1TITT t .1. 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in 
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) rllllllC'lll ~ ~ 1970 <1Ql'f ~ cBT ~-1 cfi ~ f.imft, ~ 3fj'ffR uqd orde 
<TT ~ ~ <1~~ f.iuh:r,, ~ cfi ~ B ~ ~ cBT ~ mct "4x xil.6.50 ~ cpl rllllllC'lll 
sou feae tut slit nfeg ] 

0 
(5) 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

~ 3ITT ~ ~ <ITT ~ m ~ frm,:rr c#i 3ITT ~ tZTR 3ITTITTlIB ~ v1TITT t \JJT xfr=rr 
soa, a&lu euieT gge va karat srflefla uratfravv (auffaf@) fut, 1982 +# ffea 8 I 

Attention in invited to the rules covering these and other related matter contained in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) flt seas, a#la sure-t gee vi karat arfleft uatferavvr (fRrsee), d fe srfreit ad +et +f 
afar jnq (Demand) vi s (Penalty) ql 1o% qd on] qe-it srfraff 3 I sreifha, sffsradi qd oT 1o 
~ ~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994) 

pr«lu sure qa si @lat a a aia+fa, nfa slit "pdoaa al +i"(Duty Demanded)­ 
(i) (Section)~ 11D it5' ~ f.:r~ ~; · 
(ii) @tfFTffif ~ ~ cITT ~; 
(iii) ~ ~ ~ it5' frltm 6 it5' ~ ~ ~- 

® = aqfuurvif@a srfla' st use qfvrrafl gar +#, srfler' eif@en aw? ferg qf ref a+nr fear a t. 
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the 
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount 
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition 
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, 
Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

gr arar s fc srfler froeu; a er+er ief jv arraT eu a1 avs fafea st at if fg 
~ ~ ijS" 10% 1jl@R ~ ~ °GJ"ITT ~ ~ fcl q I ma "ITT "cnif ~ ijS" 10% 1j1@R ~ cfft "GIT ~cf>ar'~ I 

In view of above, an appeal against this order shall lie before the Tribunal on payment 
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where 
penalty alone is in dispute." 
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ORDER-IN-APPEAL 

This order arises on account of an appeal filed by M/s Adani Power (Mundra) 

Ltd., Adani House, Near Mithakhali Circle, Navrangpura, Ahmedabad-380009 [New 

address: Adani Corporate House, Shantigram, Vaishnodevi Circle, S.G. Highway, 

Ahmedabad-382421] (hereinafter referred to as the appellant") against Order-in­ 

Original No. CGST-VI/Ref-311 APML/DCIDRSl2020-21 dated 18.12.2020 (hereinafter 

referred to as the "impugned order") passed by the Deputy Commissioner, CGST, 

Division- VI, Ahmedabad South (hereinafter referred to as the "Adjudicating Authority"). 

2. The appellant is a Co-Developer and was registered as service recipient in terms 

of the provisions of Section 68(2) of the Finance Act, 1994 (hereinafter referred to as 'the 

Act') having. Registration No. AABCA2957LST001, under the taxable category of 

services viz. 'Management Consultancy Service', 'Consulting Engineering Service', 

'Underwriting Service', 'Banking & Financial Service', 'Scientific & Technical 

Consultancy Service', 'Sponsorship Service', Transport of Goods by Road Service', 

'Online Information and Data Service', 'Renting of Immovable Property Service', 

'Erection, Commissioning & Installation Service', etc. 
0 

2.1 Briefly stated, the facts of the case are that the appellant is a subsidiary of Mis 

Adani Power Ltd. (in short APL'), who is a co-developer of multi-product Special 

Economic Zone, viz. Adani Ports and Special Economic Zone (in short SEZ), which 

has been set up in the village of Tundra and Siracha, Taluka-Mundra, Distt. Kutch, 

Gujarat. In terms of a scheme of arrangement between APL and the appellant, which has 

been sanctioned by the National Company Law Tribunal vide their Common Orders 

dated 03.11.2017, APL has transferred their Mundra Power Generating Undertaking 

along with all its assets and liabilities to the appellant on a going concern on slum 

exchange basis effective from the appointed date of 31.03.2017. APL's request for 

transfer of the Letter of Approval including Authorized Operations, assets & liabilities 

pertaining to its Mundra Power Plant facilities to the appellant was approved by the 

Board of Approval of Ministry of Commerce and Industry, Department of Commerce, 

Government" of India subject to conditions mentioned in letter dated 15.12.2017. 

Therefore, the right to the refund of tax in the present matter had been transferred to the 

appellant and accordingly, the present refund has been filed. 

2.2 APL had originally filed a refund claim for an amount of Rs.1,18,13,8351- on 

03.02.2011 in terms of Notification No.09/2009-ST dated 03.03.2009 for refund of 

service tax p_aid on the various services received and utilized for authorized operation in 

the SEZ. The said refund claim was adjudicated vide Order-in-Original No.SD-O2/Ref­ 
68/11-12 dated 27.01.2012 wherein an amount of Rs.1,09,26,331/- was sanctioned and 

the rest of the amount of Rs.8,87,504/- was rejected. On being aggrieved, they had filed 

0 
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an appeal before the Commissioner (Appeals-IV), Central Excise, Ahmedabad who vide 

Order-in-Appeal (in short 'OJA') No.101/2013 (STC)/ SKS/Commr.(A)/Ahd. dated 

04.06.2013 partially allowed and partially rejected the appeal filed by the appellant. 

Being aggrieved with the rejection part of the OIA, an appeal was filed by the appellant 

before the Hon'ble Tribunal, Ahmedabad. The said appeal filed was decided by the 

Hon'ble CESTAT, Ahmedabad vide their Order No. A/10147-10187/2016 dated. 

02.02.2016 along with other appeals filed by the appellant as well as department on 

similar issue pertaining to different period. The Hon'ble Tribunal, vide their said Order 

dated 02.02.2016, has disposed off the appeals filed by the appellant by way of remand 

to the adjudicating authority and has rejected the appeals filed by the department. Based 

on the Hon'ble Tribunal's above mentioned order, the appellant had filed a refund claim 

for an amount of Rs.1,36,00,379/- on 10.08.2018, which covered amounts of refund 

rejected in eighteen (18) refund claims originally filed by them in the matter. The said 

0 claim was rejected by the adjudicating authority vide Order-in-Original No.CGST­ 

VI/Ref-1 14/SKC/Adani Power/18-19 dated 30.11.2018 on the ground of time limit as 

prescribed under Section 11 B of the Central Excise Act, 1944 read with Section 83 of the 

Finance Act, 1994. On an appeal filed by the appellant against the said OIO dated 

30.11.2018, the Commissioner (Appeals), Ahmedabad vide OIA No.AHM-EXCUS-001- 

APP-069-2019-20 dated 29.11.2019 issued on 03.12.2019 has remanded back the case to 

the adjudicating authority for re-examining the whole issue on merit in de-novo 

proceeding. Accordingly, the adjudicating authority has passed the impugned order in 

de-novo proceedings, which pertained- to the refund for an amount of Rs.5,62,444/­ 

rejected by the appellate authority vide OIA No. 101/2013 (STC)/ SKS/Commr.(A)/Ahd. 

dated 04.06.2013 with reference to the refund claim of Rs.1,18,13,835/- filed on 

0 03.02.2011. The adjudicating authority, during de-novo proceedings, found the refund 

claimed as not admissible and hence rejected the same. 

3. Being aggrieved with the impugned order, the appellant has filed the present 

appeal on the following grounds: 

» Ld. Deputy Commissioner grievously erred in law as well as facts in rejecting the 

refund claim with respect to services· of transportation of passengers. by Air, more 

particularly described in Annexure C. It is the contention of Id. Adjudicating 

Authority that the category of service was inserted in the approved list w.e.f. 

01.07.2010 whereas the invoices were issued prior thereto and therefore refund claim 
so 

was not tenable. The services of transportation of passengers by air was included in 

the list of approved services with effect from O 1.07.20 IO vide Letter dated 

03.06.2013 bearing No.MPSEZ/P&C/5/74/00 Vol II, copy of which was already 

available on record with Id. Adjudicating Authority. It was, therefore, gravely 

incorrect and false on part of Id. Adjudicating Authority that the service of 

transportation of passengers by air was not included in the list of approved services. 
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Transactions for which refund claim was sought by the appellant were undisputedly 

in the nature of transportation of passengers by air and therefore, the appellant rightly 

claimed the refund. It is to submit for sake of abundant clarity that Id. Adjudicating 

authority had not disputed the primary facts i.e. nature of services, actual receipt of 

services for authorized operations, payment of tax, etc. and no infirmity has been 

found in claim of refund by the Id. Adjudicating authority with regard thereto. The 

Id. Adjudicating authority has failed in paying due respect to the ratio decided by 

Hon'ble Tribunal in their own case. From plain reading of the findings of Hon'ble 

Tribunal, it clearly transpires that Hon' ble Tribunal has prim a facie appreciated and 

accepted eligibility of the refund claim subject to verification. Nowhere Hon'ble 

Tribunal had denied the eligibility of the refund claimed or expressed ineligibility of 

whatsoever nature. Ld. Adjudicating authority must not have attempted to review the 

primary aspect concerning to the transaction which has otherwise been appraised by 

Hon'ble Tribunal. Without prejudice to foregoing, it is to further submit that Id. 

Adjudicating authority has completely overlooked and disregarded the decision in 

Order-in-Appeal No.AHM-SVTAX-000-APP-051-14-15 dated 28.05.2014 allowing 

the refund claim for identical facts. Ld. Adjudicating authority is ought to have Q 
violated the principles of judicial discipline inasmuch as. he departed from the 

decision already taken in favour of the appellant and brought to his notice by the 

appellant. In case of the appellant the issue cannot be deemed to be res integra and 

therefore Id. Adjudicating authority was bound by the decision of Commissioner 

(Appeals). Hence, the very act of rejecting the refund claim on arbitrary and 

frivolous ground and departure from the settled position by disregarding the decision 

of higher forum is appearing to be a bias and prejudiced decision and therefore I iable 

to be assailed; 
► Ld. Adjudicating authority has rejected the refund with respect to Financial Services, 

more particularly described in Annexure D, by contending that the Financial Services 

were not in relation to the authorized operations in SEZ and therefore refund claim 

was not admissible. Appellant wishes to submit that Bank Guarantee was given 

pursuant to the Order passed by the Hon'ble High Court for the purpose of payment 

of customs duty on clearance of power from SEZ; the service availed from the Bank 

for issuance of Bank Guarantee cannot be said that the same has not been used in 

relation to Authorized Operation. The sale of power is one of the activities 

mentioned under the Authorized operation. Central Government Notification 

No.25/2010 dated 27 .02.20 IO levied customs duty on clearance of the power from 

SEZ to DTA. The appellants challenged the said Notification before the Hon'ble 

High Court. The Hon'ble High Court vide interim order permitted the appellants to 

clear the power without payment of duty subject to submission of Bank Guarantee. 

The appellants approached the bank for issuance of the Bank Guarantee. Since the 

Bank Guarantee has been issued for securing the customs duty on sale of power to 

DTA and sale of power is one of the activities of Authorized Operation, finding of the 

0 
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o 

o 

Ld. Adjudicating Authority that services availed from bank is not in relation to 

Authorized operation is contrary to the facts since the Services are used exclusively 

for authorized operations of SEZ; 
► The refund claim with respect to services, more particularly described in Annexure E, 

was rejected by contending that the services procured by way of the stated 

transactions were not in the Approved List. It is to submit that the Appellant had 

made a categorical submission to Id. Adjudicating Authority separately for each of 

the transactions stated in the Annexure and explained the true nature of transactions 

and demonstrated that the said service duly covered by the approved list. Ld. 

Adjudicating authority was therefore not justified in ignoring the plausible 

explanations provided by the Appellant while dealing with the refund claims; 

► The Id. Adjudicating Authority failed to appreciate 'that the service tax as involved in 

the refund claim was exemption from payment by virtue of the provisions of Special 

Economic Zones Act, 2005. Provisions of the Special Economic Zones Act, 2005 are 

non-obstante inasmuch as taxation is concerned and therefore it is the mandate of the 

parliament to the taxpayer. Appellant being governed by the provisions of Special 

Economic Zones Act, 2005 entitled for the exemption as well as the benefit arising 

from the exemption is unconditional and non-qualifying manner. It is no matter of 

dispute in the entire refund claim that the services were procured by the Appellant as 

SEZ and thus all such services were subjected to the provisions of Special Economic 

Zones Act, 2005 and hence entitled for exemption. Ld. Adjudicating Authority has, 

in the impugned Order, attempted to deprive the Appellant from the substantive 

benefit of exemption otherwise granted by the statutory provisions which is sheer 

violation on his part. Moreover, it is to submit that Article 265 of the Constitution 

of India required that the tax shall not be collected otherwise than by way of an 

authority of law. In the present case, the tax collected and retained by the exchequer 

is in sheer contradiction to the provisions of law; 

► Ld. Adjudicating Authority had travelled beyond his powers and jurisdiction in 

rejecting the refund claim on premises of minor deficiencies in the invoices prepared 

and issued by the Service Provider. The appellant had satisfied all the conditions of 

Notification, which is a self-contained code and does not deny the benefit of refund 

for minor or venial mistakes/deficiencies in the invoices. It was also to be 

appreciated by Ld. Adjudicating Authority that the services were duly received by the 

Appellant for authorized operations in SEZ and the facts clearly emanated from the 

invoices. Hence, the very act of rejecting the refund claim was in sheer contravention 

of the Notification and therefore liable to be assailed. It is also to be appreciated that 

the preparation and issuance of the invoice was beyond the control of the Appellant 

being a recipient. Responsibility to prepare and issue the Invoice as per Rule 4A was 

on the Service Provider and the Appellant being recipient of service cannot control. 

Hence, the mistakes made by the Service Provider cannot be the basis to deny 

substantive benefit otherwise available to the Appellant; 
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► Ld. Adjudicating Authority ought to have sanctioned the refund claim along with 

interest as applicable from the date of refund claim originally filed; and 
, ► Ld. Deputy Commissioner, Division-VI, Ahmedabad-South failed to appreciate that 

all the transactions involved in the refund claim were used for the authorized 
operations in SEZ and satisfied the conditions of the Notification and falling within 

the list of approved services and hence act of denial of refund without fortifying 

plausible reasons and corroborative evidences is ought to be in violation of law. 

4. Personal hearing in the matter was held on 27.10.2021. S/Shri Rahul Patel, 

Shyam Makwana, Praveen Shetty and Sachin Agarwal, Chartered Accountants, appeared 

on behalf of the appellant for hearing. They reiterated the submissions made in the 

grounds of appeal. 

5. I have carefully gone through the facts of the case available on records and 

submissions made by the appellant in the Appeal Memorandum and oral submissions 

made at the time of personal hearing. The issue to be decided in the case is whether in 

the facts and circumstances of the case, the impugned order passed by the adjudicating 

authority rejecting refund of service tax claimed by the appellant in terms of Notification 

No.9/2009-ST dated 03.03.2009 as amended, is legally correct and proper or not. 

0 

6. It is observed that the refund under dispute in the present case was rejected by the 

appellate authority in the earlier round of litigation and the same came to be re-examined 

and decided again in denovo adjudication in terms of directions of the Hon'ble Tribunal 

vide their Order No.A/10747-10187/2016 dated 02.02.2016. The said order of the 

Hon'ble Tribunal was with reference to various appeals filed by the claimant (viz. 

appellant) as well as department on similar issue pertaining to different period. The 

Hon ' ble Tribunal vide their said order dated 02.02.2016, has disposed off the appeals 

filed by the claimant by way of remand to the adjudicating authority and has rejected the 

appeals filed by the department. While remanding the matter under appeals filed by the Q 
appellant, the Hon'ble Tribunal has observed as under: 

"22. The learned Senior Advocate submits that there is a subsequent 
development on these issues, which they have stated in their respective 
appeals, such as; rejection of refund on the documents of M/s Karnavati 
Aviation Pvt. Ltd., considering the service under the category of 
"passenger embarking in India for international journey". Subsequently, 
it was classified by the Revenue under the category of "Supply of Tangible 
Goods". We find that the Commissioner (Appeals) already remanded 
some portion of the refund for verification. So, it is appropriate that the 
Adjudicating authority should also examine the above issues on merit in 

de-novo Adjudication• 
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7. I find that the amount of refund claim under dispute in the present appeal is 

o 

o 

Rs.5,61,901/- involving service tax paid on different services, which are grouped under 

three Annexures- C, D & E by the appellant in their appeal on the basis of grounds of 

rejection cited by the adjudicating authority. I take up the issue accordingly one by one. 

7.1 Of the total refund claim of Rs.5,61,901/- under dispute in the present case, an 

amount of Rs.4,65,646/- pertained to invoices issued by M/s Karnavati Aviation Pvt. 

Ltd., as detailed in Annexure-C to the appeal, in respect of services rendered under the 

category 'Transport of Passengers embarking in India for international journey". The 

adjudicating authority has rejected the claim of refund on the said services on the ground 

that the said invoices were issued for domestic journey performed prior to O 1.07.2010 

and the said service was included in the Service Tax net with effect from 01.07.2010 and 

further that the said service was not included in the approved list of services at the time of 

filing the refund claim. The appellant has contended that the services of transportation of 

passengers by air was included in the list of approved services with effect from 

01.07.2010 vide Letter F.No.MPSEZ/P&C/5/74/00 Vol II dated 03.06.2013 and 

therefore; the adjud1cating authority's view that the said service was not included in the 

approved list of services was gravely incorrect and false. It was further contended that 
transactions for which refund claim was sought by the appellant were undisputedly in the 

o 

nature of transportation of passengers by air and therefore, the appellant rightly claimed 

the refund. In this regard, I have gone through the copy of above referred letter dated 

03.06.2013 issued by the Specified Officer, Office of the Development Commissioner, 

MPSEZ submitted by the appellant and find that the category at Sr.No.58 of the specified 

default list of service, which was originally named as Transport of Passenger Embarking 

India for International Journey by Air', stands amended and renamed as 'Transport of 

Passengers by Air' with effect from 01.07.2010 in line with the amendment dated 

01.07.2010 effected in Clause 65(105) (zzzo) of the Finance Act, 1994. It is observed 

that since the approval for the above amendment of service category was given effect 

from 01.07.2010, the adjudicating authority's view that the said service was not included 
- 

in the approved list of services at the time of filing the refund claim is not factually 

correct and accordingly, I find force in the contention of the appellant in this regard. 

7 .1.1 However, I find that the adjudicating authority has rejected the refund basically 

on the ground that the said services were pertaining to domestic journey performed prior 

to 01.07.2010 and the said services were brought into service tax net only with effect 

from 01.07.2010. I find that there is no denial to this finding of the adjudicating authority 

by the appellant in the appeal. It is a fact that as per the legal provisions prior to 

amendment effected in Section 65(105) (zzzo) of the Act with effect from 01.07.2010, 

the taxable service· covered thereunder pertained to those services provided with 

reference to International Journey only. Such services provided with reference to 
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domestic journey were not falling within the ambit of the above section and hence were 

not exigible to service tax for the period prior to the date of 01.07.2010. They came to be 

taxable under the Act only after the amendment made in 65(105) (zzzo) of the Act with 

effect from 01.07.2010. Therefore, no service tax was leviable on those services, viz. 

Transport of Passengers by Air, provided with reference to domestic journey, for the 

period prior to 01.07.2010 being not taxable. When the service in question is not taxable, 

there cannot arise any question/situation of granting exemption. Consequently, 

Notification No.9/2009-ST dated 03.03.2009 would not have any application in such 

cases as it applies only to taxable services. It is a well settled legal principle that no tax 

shall be levied or collected except by the authority of law and that only Government has 

the right to impose and collect taxes in the country. Therefore, if any service tax had 

been charged and collected by the service provider on services which were not taxable, 

then such collection of service tax would be illegal in nature. The recipient of service 

cannot claim refund of such service tax paid under Notification No.9/2009-ST ibid on the 

pretext of service tax being paid by them on such services. Levy and Payment of tax on 

own volition on services not taxable would not make such services as taxable for it being 

without any authority of law. Refund of such tax paid does not fall under the ambit of 

Notification No.9/2009-ST dated 03.03.2009. Therefore, the appellant's claim for refund 

of service tax paid on services of Transport of Passengers by Air, for domestic journey 

performed for the period prior to 0 1.07.2010 in •terms of exemption envisaged under the 

provisions of Notification No.9/2009-ST ibid is not legally admissible and is liable for 

rejection. 

0 

7.1.2 The appellant further contended that from the plain reading of the findings of 

Hon'ble Tribunal, it clearly transpires that the Hon'ble Tribunal has prima facie 

appreciated and accepted eligibility of the refund claim subject to verification. It is also 

contended that nowhere Hon'ble Tribunal had denied eligibility of the refund claim filed 

by them or expressed ineligibility of whatsoever nature. I find that the above contention ® 
of the appellant is totally fallacious and incongruous as the Hon"ble Tribunal's 

findings/observation referred to by the appellant, which is reproduced at Para 6 above, 

had nowhere made any comment on the eligibility and correctness of the refund claimed 

by the appellant in their appeal. It is only the case that since the Commissioner (Appeals) 

already remanded some portion of the refund for verification, the Hon' ble Tribunal found 

it appropriate that the adjudicating authority should also examine the issues raised by the 

appellant on merit in de-novo adjudication. The Hon'ble Tribunal has neither 

appreciated·nor accepted the contention of the appellant on merits in any manner. The 

observation of the Hon"ble Tribunal does not indicate any such intention as contended by 

the appellant by any stretch of imagination. In view thereof, I do not find any merit in 

the above contention of the appellant. 
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7.1.3 Similarly, the reliance placed by the appellant on the Order-in-Appeal No.AHM­ 

SVTAX-000-APP-051-14-15 dated 28.05.2014 on the contention of refund claim being 

allowed for identical facts, does not help their cause for refund in the present case for the 

rejection of refund in both the cases being on different grounds. In the said case, the 

claim for refund was initially rejected on the ground that the said service was not 

included in the approved list of services and the appellate authority has allowed the 

refund in the case as amendment with respect to the specific entry of the service under 

dispute was given effect with effect from 01.07.2010. In the facts of the present claim, 

the refund was basically rejected on the ground that the impugned services were 

pertaining to domestic journey performed prior to 01.07.2010 and the said services were 

not taxable prior to 01.07.2010 owing to 'which no service tax was leviable or payable in 

the case and no refund arises in terms of Notification No.9/2009-ST ibid under the 

provisions of which the refund claim was filed. Therefore, the facts and the reasons for 

® rejection for refund are not identical in both the cases. Accordingly, I do not find any 

merit in the contention of the appellant on violation of principles of judicial discipline by 

the adjudicating authority in the case and is, therefore, rejected. 

o 

7 .2 As regards the claim for refund of service tax on 'Banking or Financial Services', 

as detailed in Annexure-D to the appeal, it is observed that the claim pertained to service 

tax of Rs.80,495/- paid on charges paid to IDBI Bank and Corporation Bank for 

execution of Bank Guarantees (in short BGs'). These BGs were given as per the order 

of the High Court for the purpose of payment of custom duty on clearance of power from 

SEZ and for issuance of BGs they had availed the services of the Bank. The adjudicating 

authority has rejected the refund on the ground that the services received from the Bank 

in the case were not in relation to the authorized operations in SEZ and, therefore, the 

refund was not admissible. The appellant has contended that since the Bank Guarantee 

had been issued for securing the customs duty on sale of power to DTA and sale of power 

is one of the activities or Authorized operation, finding of the respondent that services 

availed from Corporation Bank is not in relation to Authorized operation is contrary to 

the facts. I find that the execution of Bank Guarantees by the appellant in the case was 

nothing but compliance of the direction of the Hon'ble High Court and was with 

reference to levy of custom duty on clearance of power from SEZ. The authorized 

operation of SEZ in the case is generation and supply of power and the taxability issue of 

the power supplied from SEZ to DT A is not a part of the authorized operations. The 

authorized operations of the SEZ and the levy and payment of customs duty are two 

different issues and hence any dispute with respect to levy or payment of customs duty 

cannot be said to be related to authorized operation. Consequently, the services availed 

by the appellant from the Bank for the purpose of execution of BGs in the case cannot be 
considered as a service received in relation to the authorized operations. of the SEZ. 

herefore, the refund of service tax claimed by the appellant in the case of above 
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mentioned services received is clearly not admissible in terms of Notification No.9/2009­ 

ST dated 03.03.2009 for being not related to the authorized operation. 

7.3 In respect of the refund of service tax claimed on services as detailed in 

Annexure-E to the appeal, it is observed that the claim pertained to different services 

received· viz. Maintenance or Repair Services, Manpower Supply Service, Business 

Support Service and Security Agency Services under the cover of five invoices wherein 

the total amount of service tax involved is Rs.15,760/-. 

7 .3 .1 It is observed that the refund claimed in respect of the invoices issued by Mis 

Wipro Ltd., M/s Viral Hospitality Services, M/s Master Allied Services and Mis Pioneer 

Security & Allied Services (stated to have reflected at Sr.No.16, 23, 28 and 53 of Work 

Sheet as per Table-A of Para 14 of the impugned order) pertained to the services 

provided by the said service providers to the Ahmedabad offices of the appellant viz. 

their IT Help Desk at Fortune House and their administrative office at Sambhav Building. 

The refund was rejected by the adjudicating authority basically on the ground that the 

said services received were used at the offices of the appellant at Ahmedabad and hence 

were not in relation to the authorized operations in SEZ. The .appellant has contended 

that since the services were used in relation to the administrative office/IT Help Desk, 

they are used in relation to authorized operations of SEZ and refund ought to be 

sanctioned. In their present appeal, it is their contention that the refund was rejected by 

the adjudicating authority for the reason that the services received were not in the 

approved list, which does not appear to be fully correct for the basic reason for rejection 

being as discussed above, I find that in the facts of the case, the impugned services, 

irrespective of their service classification, were indisputably received and used at their 

Ahmedabad offices, which is not in the SEZ. It is, therefore, apparent that the impugned 

services were utilized not in relation to the authorized operations in the SEZ. The 

exemption envisaged vide the Notification under reference is applicable only to specified 

services provided in relation to authorized operations in the SEZ. Therefore, the services 

provided for use outside the SEZ would clearly be out of the purview of the above 

exemption. In the facts of the present case, it is amply clear that the said services were 

provided not in relation to authorized operations in the SEZ but were for maintenance and 

operations of the appellant's offices in Ahmedabad. Further, the letter dated 26.06.2009 

issued by the Office of the Development Commissioner, MPSEZ on the subject of 

'Approval of list of Specified Services for Authorized Operations' granted the approval 

on the condition that 'This approval list of services is not for providing services of the 

delineated area of Mundra Port & SEZ'. In view thereof, the exemption and the 

consequent refund claimed by the appellant in respect of the impugned services under 

Notification No.9/2009-ST dated 03.03.2009 is not admissible and hence is liable for 

rejection. 

0 

0 
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7 .3 .2 The refund claimed in respect of the remaining invoice in the Annexure-E under 

consideration viz. the invoice issued by Mis Shalby Hospitals pertained to services of 

health check-up provided to two employees of the appellant at the time of joining. The 

appellant has contended that since preliminary health checkup is necessary before 

appointment of employee for smooth working of SEZ operations, it is said to be used in 

relation to authorized operation and refund ought to be sanctioned. They classified the 

services received under 'Business Support Service' contending that the Hospital provided 

requisite business support prior to appointing employees of the appellant. The 

adjudicating authority has rejected the refund claimed on the ground that the impugned 

services received falls under the category of Health Services by Hospital" which was not 

in the approved list of specified services and further the invoice was not bearing the 

complete address of the appellant as per Rule 4A of the Service Tax Rules and hence the 

refund is not admissible. I find that the nature of impugned services received in the case 

is abundantly clear from its very description and it indisputably falls under· the category. 

of 'Health Services' viz. taxable services as defined under Section 65(105) (zzzzo) of the 

Finance Act as it existed during the relevant time i.e. prior to 01.05.2011. It is an 

undisputed fact that the said service was- not approved by the Approval Committee at the 

time of availment of exemption/filing of refund claim by the appellant. It seems that the 

appellant is classifying the services received based on the utility of the same at their end 

which is not the correct approach. Further, it was not open for the appellant to change 

the classification of the service received at their will to suit their convenience. The 

refund granted vide Notification No.9/2009-ST dated 03.03.2009 is nothing but 

exemption which is given by way of refund and the said exemption is provided only to 

specified services viz. services approved by the Approval Committee. To avail the 

0 exemption, the assessee must fulfill the conditions of the Notification at the time of 

availing the exemption. In the instant case, admittedly the appellants had not got the 

impugned services approved by the Approval Committee at the time of availing the 

exemption viz. at the time of filing of refund claim and therefore impugned services 

cannot be considered as a specified service for the purpose of exemption under 

Notification No.9/2009-ST dated 03.03.2009. Further, the impugned services in the case 

were basically meant for use of employees of the appellant and the same in no way can 

be said to be in relation to authorized operations in the SEZ. It is also observed that the 

letter dated 26.06.2009 issued by the Office of the Development Commissioner, MPSEZ 

on the subject of' Approval of list of Specified Services for Authorized Operations' has 

very specifically stated at Condition 7 that the approval list of services is not for any use 

for officials, workmen, staff owners or any other person related in terms of first proviso 

to sub-rule (3) of Rule 27 of SEZ Rules, 2006. In view thereof, the benefit of exemption 

claimed by way of refund in respect of the above services under Notification No.9/2009­ 
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ST dated 03.03.2009 by the appellant in the case is not admissible and is liable for 

rejection. 

7.4 I further find that the total amount of refund under dispute as per Annexure- C, D 

& E to the appeal is Rs.5,61,901/- out of the total amount of refund of Rs.5,62,444/­ 

rejected vide the impugned order. There is no specific challenge to the rejection of 

refund of the remaining amount of Rs.543/- vide the impugned order and therefore, the 

same is upheld. 

g. The appellant has further contended that they, being governed by the provisions 

of Special Economic Zones Act, 2005, are entitled for the exemption as well as the 

benefit arising from the exemption in unconditional and non-qualifying manner and the 

adjudicating authority has attempted to deprive the appellant from the substantive benefit 

of exemption otherwise granted by the statutory provisions, which is violation on his part. 

It is observed that the appellant in the present case has claimed the benefit of exemption 

as provided under the Notification No.9/2009-ST dated 03.03.2009 and not as per the 

provisions of SEZ Act, 2005. Therefore, the eligibility and admissibility of the 

exemption claimed has to be examined and decided in terms of the Notification under 

which it was claimed. There is no scope for an alternative claim that the exemption 

claimed was even otherwise eligible as per another/different law or notification. It is 

settled law that an exemption notification has to be construed in a strict manner and it is 

for the claimant to prove that they fall within the four corners of the exemption claimed. 

The Hon'ble Supreme Court in their decision in the case of Commissioner of Customs 

(Import), Mumbai Vs. M/s Dilipkumar & Company [2018 (361) E.L.T. 577 (SC)] has 

settled the legal position in this regard wherein it was held that "Exemption notification 

should be interpreted strictly; the burden of proving applicability would be on the 

assessee to show that his case comes within the parameters of the exemption clause or 

exemption notification". Further, the eligibility/admissibility of the exemption in terms 

of SEZ Act is not an issue under dispute in the present case. In view thereof, I do not find 

any merit in the above contention raised by the appellant in the case. 

9. It is further observed that the appellant has also raised a contention that the refund 

claim was rejected on the ground of deficiencies in the Invoice issued by the Service 

Provider vis-a-vis Rule 4A. It is observed that it is a basic requirement that the invoice 

submitted for claiming exemption in the case should have been issued in the name and 

address of the appellant and such invoice has to be in accordance with the provisions of 

Finance Act or the Rules made thereunder. Being a claimant of exemption, it is for the 

appellant to ensure that the document for claiming benefit is genuine and proper and 

contains all the details/particulars stipulated under the law as the basic vital facts on the 

admissibility of the benefit claimed are verified from the said documents. Further, the 

refund claimed in the case is rejected not solely on the ground of deficiencies in the 

0 

0 
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Invoice but for other reasons also. Hence, the appellant's above contention does not 

carry any merit or relevance to the facts of the present case and accordingly, it is rejected. 

10. In view of the above discussions, I do not find any merit in the contentions raised 

by the appellant in the appeal. As such, I find no reason to interfere with the decision 

taken by the adjudicating authority vide the impugned order. Accordingly, the impugned 

order is upheld and the appeal filed by the appellant is rejected for being devoid of 

merits. 

The appeal filed by the appellant stands disposed off in above terms. 

0 
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